
What is Adverse Possession?
Many people have heard the phrase
“adverse possession” but do not know
precisely what that means. Adverse pos-
session is a legal doctrine that allows the
transfer of title to property from the true
owner to one who actively possesses it.
Landowners of sizable amounts of prop-
erty should be aware of the mechanics
of adverse possession in order to protect
themselves. In order to present a suc-
cessful claim of adverse possession, the
possession must be:
• actual and exclusive 
• open and notorious 
• adverse and hostile 
• continuous for a statutory period of

time 

While it began as a tool for promoting
responsible land ownership, in today’s
society, adverse possession can present a
difficult issue for owners of large tracts
of land.

Why does Adverse Possession Exist? 
Adverse possession initially developed
as a way of encouraging property own-
ers to protect their rights and to be
aware of what was occurring on their
land. If an owner neglected his property,
he ran the risk of losing title to his prop-
erty. Conversely, if someone diligently
worked land, building a home, farming
it or fencing it in, that person had a
claim to the property. His hard work
had increased the value of the property,
and if the original landowner had not
noticed the activity on his property, jus-

tice preferred the person putting the
land to good use. 

As more and more land was settled,
adverse possession evolved into a useful
tool for dealing with more sophisticated
situations. For instance, if a property
owner was deceased and his heirs
unknown, adverse possession could
effectively quiet title once the statutory
period of time had run. Another exam-
ple of adverse possession at work is
where someone has historically used
property for access. A special kind of
adverse possession has developed
called “color of title.” This occurs when
someone possesses a deed and, based on
the legal description attached to that
deed, believes he owns the property
within that legal description. If the legal
description is incorrect but he believes
that he owns the property and acts
accordingly, different standards for the
period of time he must be in possession
of that land apply.

These modern applications have led
to difficult situations for large landown-
ers. The nature of timberlands means
that landowners are not on the property
every day. In fact, years may pass before

a landowner or his representative may
enter the property. Modern law is evolv-
ing to address these issues, but the
threat of adverse possession still exists. 

The “Where” of Adverse Possession 
In order for possession to be adverse, it
must firstly be “actual and exclusive.”
This means that the adverse possessor
must use the property in the manner
that an owner of similar property does.
For example, if the property is in a resi-
dential area, merely hiking across the
property infrequently would not consti-
tute actual and exclusive possession.
Conversely, if the property is only used
for summer camping, that same level of
possession is all that is necessary to
meet this requirement. This can be a
problem for forest landowners, where
minimal activity on the property may be
deemed to be actual and exclusive pos-
session. An adverse possessor’s claim is
limited to the actual property that he
occupies in this manner. If the underly-
ing landowner owns 10 acres, but the
adverse possessor occupies a fraction of
that, the latter has no claim to all of the
property of the landowner. 

Actual and exclusive possession is
related closely to the second factor of
adverse possession, which is that the
possession must be “open and notori-
ous.” This means the possession must
rise to a level that would put a typical
landowner on notice of the other per-
son’s presence on the property. While
you would certainly notice if someone
built a house in your backyard, if it hap-
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pened in the middle of a 400-acre tract of
forestland, it might not be so easy to
detect. This detection issue is the biggest
problem for forest landowners. 

Whose Interests are Impacted?
The third factor of adverse possession is
that the possession must be adverse and
hostile to the interests of the landowner.
This does not mean that the adverse
possessor has to be outwardly aggres-
sive to the landowner. Instead, the
adverse possessor must intend to pos-
sess the property contrary to the
landowner’s interest. If the landowner
has given permission for the other per-
son to be on the land, there is no adverse
possession. This permission is given
when a landowner enters into hunting
or recreational leases with others, so
long as the activity on the property is
limited to what the permission was
given for. While hostility is the most
threatening sounding factor of adverse
possession, it is the easiest to be met.

When is Adverse Possession
Complete?
The fourth and final factor that must be
met for a successful adverse possession
claim is that the possession must have
been continuous for a statutory period
of time. Every state has set forth a time
period during which the first three fac-
tors must be met. This period is often
different for settled areas and so-called
“wild” property. The time period is
shorter for those acting under color of
title, as discussed above.

Wild property can be grazing pas-
tures, timberland, and other large
expanses of property that are not heavi-
ly populated or used. Wild property will
have to be possessed for a longer period
of time. This allows landowners who do
not use the property for residential pur-
poses more time to become aware of
potential adverse possessors. An inter-
esting trend has recently begun in some
states to increase the time period for
possessing wild lands. 

How to Avoid Claims of Adverse
Possession
Once the who, what, why, where and
when of adverse possession is under-
stood, it is easy to see ways to answer
the most important question to
landowners—how do I protect against
potential adverse possession claims?
Once again, the four components of
adverse possession are that the posses-
sion must be actual and exclusive, open
and notorious, adverse and hostile, and
continuous for the statutory period of
time. There are simple steps that can go
a long way to preventing adverse pos-
session claims on your property. Staying
aware of what happens on your proper-

ty will make you conscious of potential
claims. Another way to be put on notice
of a potential claimant is paying atten-
tion to tax bills. If you become aware of
taxes being assessed to a third party,
look into the issue as it may expose
someone openly and notoriously pos-
sessing your land. Being proactive and
encouraging your state legislature to
extend the statutory period of time
required to possess wild lands will pro-
vide you with more time to discover
potential claimants. By keeping the
basic principles of the doctrine of
adverse possession in mind when man-
aging your land, you can prevent poten-
tial claims of adverse possession.
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